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Qualities Requisite for Success’ 


BY SIMEON E. BALDWIN, M. A., LL. D. 
Formerly Chief Justice and Governor of Connecticut 


E most successful ad- 


vocate is he who can 
make a favorable im- 
pression by his opening 


statement at the bar, and has given 
the time and thought necessary to 
present the case fairly and fully 
in the way in which he wants to 
have it strike those whom he ad- 
dresses. 


This may be done by some men, 
speaking in a conversational tone 
and with a manner absolutely de- 
void of action, far more effectively 
than by others who are born 
orators, but have been less careful 
in their preliminary study of the 
facts. It is also true that what is 
in any man’s power—namely, to 


*This material is reprinted from “The 
Young Man and the Law,” published by 
the Macmillan Company, and copyright- 
ed 1920, the reading of which is recom- 
mended to our subscribers. 


speak slowly—is even more im- 
portant than to speak forcibly. 
One may be forcible, but speak so 
fast that his train of thought can- 
not easily be followed without so 
much effort that either the at- 
tempt will be abandoned, or the 
impressions made will efface each 
other by the rapidity of their suc- 
cession. 

A distinguished Rhode Island 
lawyer had this habit of speaking 
too rapidly. A client once said, 
after listening to his argument, 
that it was excellent and convinc- 
ing; but he added: “From what 
I know of judges, if he had kept 
his words a little farther apart, I 
think they would have had a better 
chance to settle down among the 


ideas of the court.?”’ 


1 Abraham Payne’s Reminiscences of 
the Rhode Island Bar, Providence, 1885, 
p. 253. 
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To speak naturally with a grace 
and spirit that are sure to attract 
attention is a great gift, but, after 
all, it can avail little towards win- 
ning a favorable decision of a case, 
even before a jury, except in prose- 
cutions for certain crimes. A 
Maitre Labori can occasionally 
save a murderess from punish- 
ment, but such successes are proof 
rather of the weakness of the 
human mind, than of anything that 
deserves the name of legal skill. 


A lawyer should be capable of 
stating his case so that the court 
and jury can understand the facts 
as he claims them to be, and the 
law bearing upon them as he 
claims that to be. He will argue 
most effectively when he makes 
this statement the most plain and 


clear. But it must be plain to those 
to whom it is addressed. This re- 
quires a considerable knowledge of 


human nature. A man does not 
talk to a jury as he would to a 
learned academy of scholars. 
does not talk to an inexperienced 
or half-educated judge, as he would 
to an able and learned one, who 
has been twenty years upon the 
bench. He would weary one with 
what might be indispensable for 
the information of the other. 

The more a case can be rested 
on settled principles of law, the 
more impressive will be the argu- 
ment. 

Edmund Burke was 4 great 
logician and reasoner. Without 
the aid of oratory in delivery, his 


He 


arguments had great weight with 
those who heard, and greater with 
those who read, them. They bore 
close study. Coleridge, in his Bio. 
graphia Literaria, says of him that 
his great distinction lies in trying 
everything at the bar of principle. 
His views, it is added, at the com- 
mencement of the American Revo- 
lution, were guided by the same 
principles and the same deductions 
which he afterwards applied to the 
causes of the French Revolution, 
but the practical inferences which 
he drew from them, both sound, 
were almost opposite. The reason 
was that Burke had, and had sedu- 
lously cultivated, the faculty “of 
seeing all things, actions, and 
events in relation to the laws that 
determine their existence and cir- 
cumscribe their possibility.” ? 

Self-confidence is another pos- 
session of particular value for a 
lawyer. It may, of course, be noth- 
ing but ill-disguised self-conceit; 
but, if it be not thus misnamed, it 
is a desirable quality for every 
man who would win success in any 
profession, and to a lawyer, where 
founded on a just appreciation of 
one’s powers, will be a great help 
in assuming on occasion a burden 
which is to be suddenly taken up 
or rejected. 

A young lawyer should not shun 
responsibility. If an important or 
doubtful case is put in his hands, 
he should not ask his client, when 


2 Works of Coleridge, New York, 1856, 
vol. III. p. 288. 
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it is coming on for trial, to retain 
older counsel to assist him. To 
make such a request is a confession 
either of incompetency or of want 
of knowledge of his own powers. 
The practice of most lawyers is 
uneven. It differs from day to 
day in kind, and from year to year 
in volume. They must be prepared 
to deal intelligently with business 
when it comes and as it comes. 
If a critical case be reached sud- 
denly and unexpectedly for trial, 
the trial lawyer must be ready to 
arrange and produce the testi- 
mony in proper shape and order, 
and to bring forward the best ar- 
guments that he can frame. He 
must not be found unprepared for 
anything that he has undertaken 
to do. He must be ready, in the 


intervals of the trial, though at 
the cost of giving up a meal or a 


night’s sleep, to complete and 
round out whatever preparation he 
has made before. 

The trial lawyer’s life is one of 
more strain than the office law- 
yer’s. Its successes are more bril- 
liant, but they are bought with 
greater and more concentrated ex- 
ertion of all the forces of mind and 
body. No man could try cases to 
the jury every day in the year. 
The tension of effort, in pushing 
through one and then instantly 
turning to another, week after 
week and month after month, would 
be too great, however iron his con- 
stitution might be. 


No lawyer will be able to acquire 
or handle a large practice, unless 
he gives it close attention. He 
must work hard for what he gets. 
Heaven always sells us the good 
things it bestows on us, says the 
French proverb.2 The lawyer pays 
something for success. 


One who would succeed as a 
lawyer must stand ready to seize 
opportunities for rendering legal 
service. It is not enough to have 
the qualifications. He must be able 
to show that he has them. Emer- 
son said: “Let any man learn to 
do some one thing better than the 
average man is doing it, and, 
though he build his hut in the 
heart of a forest, the people of the 
world will make a pathway to his 
door.” This may be true of a 
handworker. His products adver- 
tise themselves. “Good wine needs 
no bush.” It is seldom true of the 
headworker; never, until he has 
shown the public what his head 
can do for him, and for them. The 
lawyer cannot make such an ex- 
hibition of his powers, unless some 
occasion gives him a chance, and 
he is found ready to use it. 


A most valuable habit of mind 
for a trial lawyer is quickness in 
mental action. He will sometimes 
have a sudden opportunity to make 
a point which must be improved 
the next moment, or never. 


Lord Chief Justice Coleridge, 
when a young barrister, was de- 


“Le ciel nous vend toujours les biens 
qu’il nous prodigue.” 


Is Your Library a Workshop or a Museum? 





70 CASE AND COMMENT 


LLL LLL eee 


fending one charged with murder 
before a jury. The court sat in 
the evening, and as he was making 
his final argument it so happened 
that the lights went out. Very 
soon this mishap was remedied. 
“Gentlemen,” said Coleridge, in 
resuming his speech, “you have 
seen how suddenly the light went 
out—how quickly it has been re- 
stored. It is in your power to ex- 


tinguish the prisoner’s life—but 
remember, if you do so, it cannot 
under any circumstances be re- 
placed.” ¢ 

There are few Coleridges, and, 
were there more of them, few 
chances to make possible so strik- 





Crispe, Reminiscences of a K. C., p. 


ing an appeal as this. But there 
are often stages in a legal argu- 
ment, which can be anticipated, 
that give room for the use of 
graphic illustrations or epigram- 
matic phrases. Successful speakers 
prepare for them well in advance. 

Curran had the reputation of 
striking off happy phrases in his 
speeches, in the heat of the moment. 
A friend asked him how this was. 

“My dear fellow,” said he, “the 
day of inspiration is gone by. 
Everything I ever said, which was 
worth remembering, my de bene 
esses,—my white horses, as I call 
them,—were all carefully pre- 
pared.” 


5 Phillips, Curran and His Contem- 
poraries, p. 383. 
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Bible Entries 


One of the exceptions which has 
long been recognized to the hearsay- 
evidence rule relates to family tra- 
ditions or pedigree. It is said in 10 
R. C. L. § 140, that such evidence is 
admitted because it is the best the 
nature of the case admits, and be- 
cause greater evils are apprehended 
from the rejection of such evidence 
than from its admission. 

Whatever may be the origin and 
reason for this exception to the hear- 
say rule, it now seems well settled 
that it includes declarations in the 
form of Bible entries. And the ex- 
ception now extends, in this country 
at least, beyond those actions involv- 


as Evidence 


ing the issue of pedigree, using that 
term in its strict sense; though it is 
still true that the admissibility of 
Bible entries as substantive evidence 
is dependent, according to weight of 
authority, on the unavailability of 
better evidence. Thus, it is held in 
Campbell v. State, — Okla. Crim. Rep. 
—, 206 Pac. 622, annotated in 29 
A.L.R. 369, that memoranda entries 
in a family Bible, showing the dates 
of births, marriages, and deaths, 
where the declarant is alive and in 
court or within reach of its process, 
are not primary evidence of such 
dates. Under such circumstances, the 
best evidence is the testimony of the 
father or mother or other declarant. 
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Work of the American Law School” 


BY ROSCOE POUND 
Dean of the Harvard Law School 


oe THE modern world, 
Diegal education takes 
three forms: The con- 
tinental academic type, 
running back to legal education in 
ancient Rome; the English appren- 
tice type, going back to the medi- 
eval conception of the profession 
as analogous to a craft, with its 
own government, its own tradi- 
tional art or mystery, and its own 
instruction by the neophyte’s serv- 
ing as apprentice to a master; and 
the American academic profession- 
al type, growing out of the inap- 
plicability of the English type to 
the conditions of the formative 
period of American law and the 
need of a rapid working over and 
adaptation of seventeenth-century 
English law in order to make of it 
a common law for America. 

Law schools as such developed 
in the period of maturity of law. 
The school of most importance was 
at Berytus, which in the fifth cen- 
tury was the chief seat of legal 
learning. The teachers of law in 
this school were men of culture, 
learned in the classical law, and 
possessed of an academic legal 
science only just short of the prac- 
tical legal science of the classical 
jurists. From their time to the 


*Copyrighted 1923. Reprinted by per- 
mission from the West Virginia Law 
Quarterly for November, 1923. 


present, the academic law school 
has been the chiefest factor in the 
development of Roman law. Their 
notes upon the classical texts, edit- 
ing them and bringing them down 
to date as statements of the actual 
law, as well as interpreting them 
and putting their details into a 
harmonious, logically constructed 
system, prepared the way for Jus- 
tinian’s Digest, which is the com- 
mon law of at least half of the 
world to-day. 
There is evidence of a continuity 
of law teaching in Italy from the 
law schools of Justinian’s time to 
the rise “of the great medieval 
teachers of law at Bologna in the 
twelfth century. Thus in a sense 
the methods of the school at Bery- 
tus set the standard for the teach- 
ing of Roman law for the modern 
world. But, beyond this, the con- 
ditions of teaching at fifth-century 
Berytus and in twelfth-century 
Italy were the same. In the ma- 
turity of law in the ancient world, 
the writings of the chief juris- 
consults of the classical era had 
been given statutory authority. 
Hence the task of the teacher was 
to interpret and expound these 
texts of the second and third cen- 
turies as a living body of law for 
the fifth and sixth centuries. In 
the same way, in twelfth-century 
Italy the task was to interpret and 
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expound the codification of Roman 
law by Justinian in the sixth cen- 
tury as a universal law of Christen- 
dom six centuries later. Thus, 
from the beginning, legal education 
in the modern Roman law was a 
training in the interpretation and 
application of written texts. 

In the sixteenth century, the 
Humanists gave another direction 
to academic teaching of Roman 
law. The scholastic dialectical ap- 
paratus of the commentators, well 
adapted to organize any particular 
topic of the law, involved so diffuse 
and elaborate an exposition that 
only a small portion of the law 
could be treated in the reasonable 
limits of academic lectures. At 
most the professor could expound 
a few texts during a term, and for 


the rest the student must read by 
himself. The Humanists began to 
work out a system of Roman law 
as a whole. They engaged in sys- 
tematic exposition of the law de- 
rived from the texts, instead of an 
exposition of the texts in their own 


order. Thus begins that search 
for a universal systematic arrange- 
ment, that quest for an analytical 
scheme whereby the whole law 
may be exhibited as a complete 
body of harmonious, logically in- 
terdependent precepts, flowing log- 
ically from a small number of 
established fundamental proposi- 
tions, which has been characteristic 
of civilian exposition of law ever 
sinee, and has exercised a profound 


influence upon systematic ideas in 
our own law. 


For the common law, our story 
begins in the thirteenth century. 
In that century our law passes 
definitely into a stage of strict law, 
and it reaches its classical era in 
the seventeenth century. In the 
form which it took in the latter 
century it was received as the com- 
mon law of America. Two points 
of contrast with the Roman law 
are decisive. In the first place, it 
had few or no authoritative texts. 
There are, it is true, Magna 
Charta, and the ‘egislation of 
Edward I. But there is no com- 
plete authoritative statement. 
Bracton’s treatise, “the crown and 
flower of English medieval juris- 
prudence,” was not official and did 
not receive legislative sanction, as 
did the classical Roman treatises, 
nor become the subject of com- 
mentary. The common law was 
the work of the King’s justices, 
sitting in the King’s courts and 
applying reason to judicial ex- 
perience, rather than to juristic or 
legislative texts. For, in the next 
place, we must note that whereas 
in the classical Roman practice the 
judge was appointed for each case 
pro hac vice, and was not a learned 
lawyer, from the thirteenth cen- 
tury, at least, the judges of the 
King’s courts are permanent 
magistrates learned in the law. A 
Roman iudex could not follow his 
own decisions, because he was not 
a permanent judge. He would not 
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follow another iudex, because the 
latter was not a learned lawyer 
and his opinion carried no weight. 
What counted was the opinion of 
the learned jurisconsult on which 
the iudex acted. The common-law 
judge, on the other hand, tended 
to follow his own decisions, be- 
cause he held a permanent office, 
and he tended to follow the de- 
cisions of other judges, because 
they were learned lawyers and it 
was natural to imitate them. Thus 
from the outset the common-law 
technique becomes one of applying 
judicial experience—one of de- 
veloping the grounds of decision 
out of the reported decisions of 
the past. What may fairly be 
called reports of decisions begin 
in the thirteenth century, and the 
doctrine of precedents may be 
found in the Year Books as early 
as the beginning of the fourteenth 
century. 

Meanwhile, agencies of law teach- 
ing had been growing up with the 
law. In another respect the com- 
mon law as a system of law be- 
gins with the thirteenth century. 
For in that century there was in 
some sort a secularization of law. 
The nonclerical element came to 
predominate upon the bench, and 
a profession of nonclerical lawyers 
grew up to practice before the non- 
clerical judges. Apprentices of 
law were known already in the 
time of Edward I. How the 
societies of apprentices grew up 
we do not know precisely. Appar- 
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ently certain masters of law took 
pupils, and the groups gradually 
expanded and became societies. 
After the manner of the Middle 
Ages, they came to be organized in 
colleges or corporations, self-per- 
petuating and self-governing. The 
path to the bar and to the bench 
was through these societies, not, 
as on the Continent, through the 
universities. Since they were 
societies of professional lawyers, 
and practice before the courts of 
the common law was exclusively 
in their hands and in the hands of 
the sergeants, a guild or order 
selected from among them by the 
King, they controlled legal educa- 
tion by their control of admission 
to the profession. They were made 
up of benchers, the governing body, 
barristers, and students. And the 
latter, after a probationary stu- 
dentship, were called to the bar 
by their Inn. 

A member of the bar, a “reader” 
or lecturer, was responsible during 
his term for teaching the students. 
The instruction was partly in the 
form of “readings” or lectures, 
taking the form of analysis and 
exposition of a statute, or of some 
section of a statute. Here we may 
see Roman influence, through imi- 
tation of the method of the univer- 
sities. But statutes were too small 
a part of the law for these read- 
ings to suffice. And the bulk of 
the law, not formulated in written 
texts, but contained in the report- 
ed decisions, or in the tradition of 
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what had been decided, did not 
lend itself to analytical and exposi- 
tory lectures in the scholastic man- 
ner. Hence the other form of in- 
struction was by moots, in which 
students argued before a bencher 
and two barristers in the hall of 
the Inn. These moots were of such 
importance that the opinions of 
learned lawyers sitting in them as 
judges are sometimes reported, 
and some of them are cited as au- 
thority to-day. The students 
learned by observing the lawyer 
in action in the courts, and by try- 
ing their hands in the moots. It 
was essentially an apprentice train- 
i 

Our first law schools, indeed, 
were but practitioners’ offices. Cer- 
tainly in the case of the first school 
of the common law in America,— 
the one conducted at Litchfield, 
Connecticut, by Judge Reeve,— 
there was a transition from law 
office to law school with no definite 
dividing line. As there were more 
students than in an office, the talks 
of the preceptor with the student 
turned into dictated lectures, but 
the spirit and method were those 
of an office apprenticeship. 

On the other hand, the example 
of the Vinerian professorship at 
Oxford and of Blackstone’s lectures 
suggested a different method. That 
example was followed eagerly in 
the years when American law was 
formative. Wythe was professor 
at William and Mary in 1779-1780. 
James Wilson was professor at the 


College of Philadelphia in 1790- 
1791. Kent was professor at Co- 
lumbia from 1793 to 1798. Isaac 
Parker became Royall professor at 
Harvard in 1815. But the general 
lectures which they delivered to 
academic audiences did no more 
than prepare the way. When the 
Harvard law school was estab- 
lished in 1817 it was essentially a 
school of the Litchfield type; it af- 
forded an improved method of 
study under a preceptor in a law 
office. It was not until the ap- 
pointment of Joseph Story as Dane 
professor at Harvard that academ- 
ic lectures and professional train- 
ing under the direction of a com- 
mon-law lawyer were brought into 
one system. Story was a common- 
law lawyer, and the traditions of 
English legal teaching insured that 
an Anglo-American academic law 
school under his guidance would 
be a profess onal school. But the 
philosophical ideas of the time in 
which Story had been trained in- 
sured that a school over which he 
presided would be a school of law, 
not a lawyer’s office, teaching rules 
of thumb. Also Story’s zealous 
exposition of the doctrines of Eng- 
lish law in the light of a natural- 
law philosophy, and of comparative 
law, enabled the school in which 
he taught to remain a school de- 
voted to the common law. From 
Story and Greenleaf to Parker and 
Parsons and Washburn, thence to 
Langdell and Ames, and thence to 
the American law schools of to- 
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day, is a continuous evolution. It 
has given us a system of academic 
professional instruction that is as 
characteristically American as our 
American common law itself. It 
has given us a system of legal edu- 
cation that grows out of and ex- 
presses the spirit of our law as 
completely as the continental sys- 
tem expresses the spirit of the 
modern Roman law, and as the 
English system expresses the spirit 
of the medieval common law. For 
if the modern Roman law is jurist- 
made, and English law is court- 
made, American law has been made 
by courts guided and inspired by 
jurists who worked scientifically 
upon a proved body of judicial ex- 
perience in the administration of 
justice. Thus, there are two ele- 
ments in our technique as distinct- 
ly as there is but one element in 
the technique of the civilian and 
but one in the technique of the 
classical common law. Moreover, 
in the interpretation and applica- 
tion of constitutions, we have had 
the same problem of developing a 
body of law from enduring texts, 
to which the academic legal science 
of the civilians has been addressed 
for centuries. Here, also, judges 
and teachers have each had a part. 
Along with the decisions of Mar- 
shall, the teaching of Story and 
of Cooley has given content to ab- 
stract formulas and determined the 
technique of constitutional inter- 
pretation which has become a dis- 
tinctive feature of our law. 


When we believed in the efficacy 
of effort, we were able to frame the 
Constitution of the United States, 
and we were able, almost at a 
stroke, to make the law of the sev- 
enteenth-century England into a 
law for the nineteenth-century 
America. Few creative periods in 
legal history can show greater 
achievements in so short a time. 
To-day we need the same spirit, 
the same faith in our power to do 
things, the same determination to 
make of our traditional legal ma- 
terials a machinery of justice un- 
der the conditions of time and 
place. If we are to do our duty 


by the common law in the twen- 
tieth century, we must make it a 
living system of doing justice for 


the society of to-day. and tomor- 
row, as the framers of our polity 
made of the traditional materials 
of their generation an instrument 
of justice for that time and for 
ours. And chiefly the responsi- 
bility for so doing will rest upon 
teachers and writers,“as it did 
when Kent and Story published 
their academic lectures and as- 
sured that we should live under the 
common law; and as it did when 
Greenleaf gave form to the law of 
evidence, and when Parsons and 
Washburn guided the growth of 
our law of contracts and of our 
law of property.—Extracts from 
Address delivered at the Dedica- 
tion of the West Virginia Univer-., 
sity College of Law Building. 
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Liability of Municipality for Injury 
Due to Condition of Park 


S55831TH the advent of the 

U summer season thou- 

sands will resort to the 

public parks for recrea- 

tion and pleasure. This fact lends 

an especial interest to the decisions 

relating to the liability of a city 

for injuries due to defective con- 

ditions in the parks maintained by 
it. 

In England it has been held that 

a municipal corporation which per- 

mits a shrub bearing poisonous 

fruit of striking similarity to 

edible fruit to grow in a public 

park in an improperly guarded 


plot without notice of its danger- 


ous character is liable, on the 
ground that it permitted an at- 
tractive nuisance to exist, for 
death resulting to a child from eat- 
ing the poisonous fruit. Glasgow 
v. Taylor [1922] 1 A. C. 44, 29 
A.L.R. 846, 91 L. J. P. C. N.S. 49, 
126 L. T. N. S. 262, 86 J. P. 89, 38 
Times L. R. 102, 20 L. G. R. 205, 
[1922] S. C. 1, 59 Scot. L. R. 14— 
H. L. Apparently no American 
case has actually imposed liability 
on a municipal corporation for an 
injury received in a public park, 
on the ground that it was caused 
by an attractive nuisance which 
the city allowed to exist there, but 
the view has been expressed that 
although a city, in maintaining its 


parks, acts in a governmental ca- 
pacity, it will be liable for injuries 
resulting from an attractive nui- 
sance which it allows to exist in a 
park. 

The South Dakota case of Nor- 
berg v. Hagna, 195 N. W. 438, 29 
A.L.R. 841, holds that a municipal 
corporation is liable for injuries 
caused by its negligence in permit- 
ting a public swimming pool in a 
public park to be in an unsafe con- 
dition. But upon the ground that 
municipal corporations are not 
liable for negligence in the per- 
formance of governmental func- 
tions, a city which, through its 
park commission, provides free to 
its inhabitants instrumentalities 
for diversion or exercise in a pub- 
lic park, is held not to be liable in 
Emmons v. Virginia, 152 Minn. 
295, 188 N. W. 561, annotated in 
29 A.L.R. 860, to persons injured 
while using such instrumentalities, 
because defective or out of repair, 
due to negligence of the city, its 
servants, or agents. 

These opposing decisions dis- 
close the division which exists in 
the authorities. A majority of the 
cases, taking into consideration 
that parks are established with the 
view and purpose of furnishing to 
the people at large a place for free 
recreation to promote the health 
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and general welfare of the public, 
and as a means of adding to the 
beauty of a city, support the view 
that a municipality, in maintain- 
ing a public park, is engaged in a 
governmental activity,—discharg- 
ing a public duty,—and is there- 
fore not liable for injuries caused 
through negligent conditions there- 
in. But some jurisdictions are 
committed to the view that the city 
must exercise ordinary care in es- 
tablishing, equipping, and caring 
for public parks, to make them 
reasonably safe for persons fre- 
quenting and using the parks and 
equipment; and for failure to do 
so will be liable for injuries re- 
sulting. 


Spirits from the Vasty Deep 


Apparently the first case to pass 
upon the power of the legislature to 
regulate or suppress the practice or 
profession of mediumship for hire is 
McMasters v. State, — Okla. Crim. 
Rep. —, 29 A.L.R. 292, 207 Pac. 566, 
which holds that the regulation or 
suppression of the art, practice, or 
profession of communicating with de- 
parted spirits by a person known as 
a “medium,” while in a state of trance, 
who imparts such communications for 
hire, whether it be done pursuant to 
a system of philosophy, religion, 
legerdemain, or metaphysical science, 
is within the police power of the state. 


Full Particulars. “Can you give 
me a good description of your ab- 
sconding cashier?” suavely asked the 
detective. 

“We-ell,” answered the hotel pro- 
prietor, “I believe he’s about 5 feet 5 
inches tall and about $7,000 short.” 

—American Legion Weekly. 
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Recent Important Cases 


Automobile — reckless driving — 
attempt to elude officers as excuse. 
The fact that one is attempting to 
elude officers who have a warrant for 
his arrest is held not to excuse his 
driving an automobile on the public 
highway in excess of the speed limit 
and in a reckless manner, in violation 
of the statute, in State v. Freeman, 
122 Me. 294, 119 Atl. 668, annotated 
in 29 A.L.R. 881, on excuse for ex- 
ceeding speed limit for automobiles. 


Bailment — delivery of seed for 
making crop. A contract by which 
one is to furnish seed from which 
another is to grow a crop for him for 
compensation based on the result pro- 
duced is held to be a bailment in D. M. 
Ferry & Co. v. Forquer, 61 Mont. 336, 
202 Pac. 193, and the title to the seed 
and crop remains in the bailor. 

A note on the character of a con- 
tract to raise seed is appended to this 
case, in 29 A.L.R. 642. 


Bank — cancelation to apply funds 
to own claim. That a bank cannot 
cancel the certification of a trade ac- 
ceptance of its customer made at a 
time when there are sufficient funds 
in his account from which it may re- 
imburse itself, to enable it to apply 
the funds to notes held by it upon the 
insolvency of the customer, is held in 
National Bank of Commerce v. Balti- 
more Commercial Bank, 141 Md. 554, 
118 Atl. 855, which is followed in 29 
A.L.R. 135, by a note on the right of 
a bank to cancel or revoke the certifi- 
cation of a check or note because of 
a mistake as to the drawer’s account. 


Carrier — liability of undertaker 
for negligence of chauffeur. An 
undertaker who contracts to furnish 
transportation for persons attending 
a funeral is held in the Missouri case 
of Mahany v. Kansas City R. Co. 254 
S. W. 16, annotated in 29 A.L.R. 817, 
not to be relieved from liability for 
injury to a guest by negligence of the 
chauffeur in charge of the automobile 
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by the fact that both automobile and 
chauffeur are hired from an inde- 
pendent contractor who has full power 
to employ and discharge the chauffeur. 


Case — fright by threat of eviction 
— right to damages. That fright of 
one occupying rooms without right, 
at the owner’s threat to evict her or 
to nail up the entrance, which causes 
her to vacate the premises and seek 
other quarters in inclement weather, 
to her injury, will not sustain an ac- 
tion for damages against the property 
owner, is held in Smith v. Gowdy, 196 
ar 244 §. W. 678, 29 A.L.R. 


Constitutional law — effect of fact 
that use would be of public benefit. 
That a gasolene filling station is a 
convenience to the traveling public 
is held in the Washington case of 
Reed v. Seattle, 213 Pac. 923, not to 
authorize the leasing of land con- 
demned for a highway for such sta- 
tion, where the Constitution forbids 
the taking of private property for 
private use. 

Supplemental annotation on the 
public regulation or authorization of 
gasolene filling stations accompanies 
this decision, in 29 A.L.R. 446. 


Contempt — request to appear be- 
fore grand jury. A letter by an offi- 
cer of a corporation the affairs of 
which are under investigation by a 
grand jury, and who may be person- 
ally involved in its finding, requesting 
permission to appear before it as a 
witness, and stating that he had been 
permitted to appear before former 
grand juries investigating the same 
matter when no bills were found, and 
further attempting to instruct the 
jury as to its duty, is held to be a 
contempt of court in the Massachu- 
setts case of Com. v. McNary, 140 N. 
E. 255, annotated in 29 A.L.R. 483, 
on communicating with the grand 
jury as a contempt. 
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Contempt — what constitutes — ex- 
cessive order. That one cannot be 
adjudged in contempt for failure to 
obey an order directing transfer on 
the books of a corporation of stock 
to an assignee of the one merely de- 
clared to be the owner by the judg- 
ment which the order is attempting 
to enforce, is held in the California 
case of Hotaling v. Superior Ct. 217 
Pac. 73, which is followed in 29 A.L.R. 
127, by a note on a decree or order 
which merely declares the rights of 
the parties, without an express com- 
mand or prohibition, as the basis of 
a contempt proceeding. 


Contract — modification of written 
contract by parol — effect of time. 
That a contract for manufacture of 
automobile bodies, which is required 
by statute to be in writing because 
not to be performed within a year, 
may be modified by parol when less 
than a year remains for its completion, 
is held in Lieberman v. Templar 
Motor Co. 236 N. Y. 139, 140 N. E. 
222, which is accompanied in 29 
A.L.R. 1089, by supplemental annota- 
tion on the effect of the Statute of 
Frauds upon the right to modify, by 
subsequent parol agreement, a writ- 
ten contract required by the statute 
to be in writing. 


Contract — option to buy at lower 


prices. A contract of sale which con- 
tains the provision that the buyer “is 
at liberty to buy other Illinois coal of 
similar quality, if able to do so at 
lower prices than those provided in 
this contract,” is held in C. W. Hull 
Co. v. Westerfield, 107 Neb. 705, 186 
N. W. 992, not to be unilateral, but in 
the nature of a guaranty by the seller 
that the prices shall not go below 
those stated in the contract. The con- 
tingency depends, not on the will of 
the buyer, but on the decline of the 
market, which is beyond his control; 
this is an inducement for the buyer 
to make a seasonal contract and will 
be enforced. 

The validity and effect of a pro- 
vision in a contract of sale which, in 


effect, guarantees the buyer against 
a decline in prices, is the subject of 
the note which accompanies this de- 
cision, in 29 A.L.R. 105. 


Contract — public policy — when 
declared void. A contract to prose- 
cute a claim before Congress for a 
contingent. fee, it is held in Stansell 
v. Roach, 147 Tenn. 183, 246 S. W. 
520, will be declared void at the in- 
stance of creditors of the claimant 
only when its contravention of public 
policy, or its dangerous tendency, 
clearly appears either from the face 
of the contract itself, or is necessarily 
inferable from the matters which are 
expressed therein. 

The validity of lobbying contracts 
is treated in the note appended to this 
case, in 29 A.L.R. 143. 


Corporations — preferred stock — 
priority over creditors. That holders 
of preferred stock in a corporation 
cannot, by contract with the directors, 
be given a priority upon assets su- 
perior to the claims of creditors of 
the corporation, is held in Kinston 
Cotton Mills v. Wachovia Bank & T. 
Co. 185 N. C. 7, 115 S. E. 883, an- 
notated in 29 A.L.R. 251, on the ques- 
tion of priority as between the cred- 
itors and holders of preferred stock. 


Custom — varying differential — 
incorporation in contract. <A _ state- 
ment in a memorandum for sale of 
sugar, “basis 22.50,” it is held in the 
Pennsylvania case of Franklin Sugar 
Ref. Co. v. Kane Mill. & Grocery Co. 
122 Atl. 231, will not permit of a fix- 
ing of the price by a trade custom 
which enables the seller to fix the price 
by a differential which is based on 
value and profit to be determined by 
sellers alone, so that the buyer cannot 
determine the price until the differ- 
ential is promulgated by the sellers, 
where the statute requires the mem- 
orandum of sale to be in writing. 

A note on trade custom or usage 
to explain or supply essential terms 
in writing required by the Statute of 
Frauds (or Sales Act) in the sale of 
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goods is appended to this case, in 29 
A.L.R. 1218. 


Evidence — burden of proof — 
alibi. The burden of establishing the 
defense of alibi is held to be on the 
accused, in People v. Gormach, 302 
Ill. 332, 134 N. E. 756, annotated in 
29 A.L.R. 1120, on burden and degree 
of proof as to alibi. 


Evidence — certificate of public 
analyst — legislative power. The 
legislature, it is held in the Massa- 
chusetts case of Com. v. Slavski, 140 
N. E. 465, annotated in 29 A.L.R. 281, 
may make the certificate of the pub- 
lic analyst prima facie evidence of the 
alcoholic content of liquor in a prose- 
cution for its illegal sale, notwith- 
standing the constitutional provision 
giving every subject the right to meet 
witnesses against him face to face. 


Evidence — necessity of proof of 
custody. A record 115 years old, 
bearing on its face evidence of age 
and truth, is held to be admissible in 
evidence without proof that it comes 
from proper custody, in Com. ex rel. 
Ferguson v. Ball, 277 Pa. 301, 121 Atl. 
191, annotated in 29 A.L.R. 626, on 
dispensing with proof of proper cus- 
tody as condition of admission of 
ancient document. 


Evidence — res ipsa loquitur — fall 
of car window. The mere fall of an 
open window in a railroad car, to the 
injury of a passenger who took a seat 
beside it when entering the car, is 
held not to be sufficient, under the 
doctrine of res ipsa loquitur, to estab- 
lish actionable negligence on the part 
of the railroad company, in Saunders 
v. Norfolk & W. R. Co. 185 N. C. 289, 
117 S. E. 4, annotated in 29 A.L.R. 
1258, on the liability of a carrier for 
an injury to a passenger by a car 
window. 


Evidence— sufficiency to carry case 
to jury. Evidence that a screen fall- 
ing from a window to the injury of 
a pedestrian below was not properly 
in place, and that it was last handled 


by the servant of the owner of the 
building, who was responsible for its 
replacement, is held to be sufficient in 
Murray v. Frick, 277 Pa. 190, 121 Atl. 
47, to carry to the jury an action 
against the owner of the building to 
recover for the injury. 


The question of liability for an in- 
jury to one in the street by an object 
falling from the window is treated in 
the note appended to this case, in 29 
A.L.R. 74. 


Gaming — playing ball for gate 
receipts — validity. Where the re- 
spective owners agree that two ball 
teams shall play a game at which ad- 
mission is to be charged, the gate re- 
ceipts to be divided, 60 per cent to the 
winning and 40 per cent to the losing 
owner, the transaction is held in 


Cooney v. Hauck, 112 Kan. 562, 211 
Pac. 617, 29 A.L.R. 427, to amount 
to a wager on the result of the game, 
and the courts will not aid in the en- 
forcement of the contract. 


Guaranty — duty to pursue prin- 
cipal — right against eoguarantors. 
One of several coguarantors who sat- 
isfies the obligation is held not com- 
pelled to pursue the principal to 
insolvency before looking to his co- 
guarantors for contribution, in Ap- 
pleford v. Snake River Min. Mill. & 
Smelting Co. 122 Wash. 11, 210 Pac. 
26, to which is appended, in 29 A.L.R. 
268, a note on the exhaustion of rem- 
edies against, or insolvency of, the 
principal, as a condition of enforcing 
contribution between coguarantors or 
cosureties. 


Highway -— requiring vehicles to 
keep near curb — reasonableness. 
Making it unlawful to drive vehicles 
on a street, except as near the curb as 
possible, is held not to be a reasonable 
traffic regulation, in the Indiana case 
of Bennighof-Nolan Co. v. Adcock, 
141 N. E. 782, annotated in 29 A.L.R. 
1344, on the validity of regulations as 
to the part of a street to be used by 


> moving vehicles. 
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Husband and wife — action by 
wife against husband for negligence. 
That a woman may maintain an ac- 
tion against her husband for irjuries 
negligently inflicted upon her by him, 
under a statute authorizing her to 
sue alone when the action is between 
herself and him, is held in Roberts v. 
Roberts, 185 N. C. 566, 118 S. E, 9, 
annotated in 29 A.L.R. 1479. 


Husband and wife — effect of de- 
sertion. Desertion by a wife of her 
husband without justifiable cause is 
held to forfeit her rights under an 
antenuptial contract, in Veeder v. 
Veeder, 195 Iowa, 587, 192 N. W. 409, 
which is followed, in 29 A.L.R. 191, 
by annotation on marriage settlement 
or gift from one spouse to the other 
as affected by marital misconduct. 


’ Innkeeper — liability for insult to 
one occupying room of guest. One 
who, with knowledge of the clerk of 
a hotel, is permitted to occupy the 
room of a registered guest, surren- 
dered to her for that purpose, is held 
entitled to recover damages for in- 
sults and humiliation inflicted upon 
her by the house detective in ordering 
her out of the room while he is in dis- 
charge of his duties, in Moody v. 
Kenny, 153 La. 1007, 97 So. 21, which 
is accompanied in 29 A.L.R. 474, by a 
note on the liability of an innkeeper 
for an indignity to one occupyirg a 
room without being registered. 


Insurance — accident — notice — 
knowledge. Under an accident insur- 
ance policy providing that there shall 
be no liability unless the insured shall 
immediately notify the insurer of any 
disabling injury, the obligation to 
give notice is held not to arise until 
the insured is aware that a-disability 
which he suffers is due to an accident, 
in Hawthorne v. Travelers’ Protective 
Asso. 112 Kan. 356, 210 Pac. 1086, an- 
notated in 29 A.L.R. 494. 


Insurance — ill health when polic 
delivered — effect of statute provi 
ing against forfeiture for misrepre- 
sentation. A statutory provision that 


no representation or warranty shall 
defeat a policy of insurance or pre- 
vent its attaching, unless made with 
actual intent to deceive, or unless it 
increased the risk of loss, is held to 
apply to a provision in a policy that it 
shall not take effect unless it was de- 
livered and received when applicant 
continued in good health, in Mutual L. 
Ins. Co. v. Mandelbaum, 207 Ala. 234, 
. So. 440, annotated in 29 A.L.R. 


Judgment — against one causing 
accident — effect on action for aggra- 
vating injury. One injured by the 
negligent operation of an automobile 
by a physician who, after the accident, 
undertakes, with the assistance of 
another, to treat his injuries, is held 
entitled, in the Missouri case of Par- 
kell v. Fitzporter, 256 S. W. 239, to 
recover damages for the negligent in- 
jury, and also to maintain a separate 
action for aggravation of the injuries 
by unskilful treatment. 

A note on judgment against or set- 
tlement by a person responsible for a 
personal injury as affecting his lia- 
bility on account of improper medical 
or surgical treatment of the injured 
person is appended to this case, in 29 
A.L.R. 1305. 


Landlord and tenant — fire 
boarding up of building — liability 
for rent. The boarding up of the 
front of the first story of a building 
injured by fire, first-by the insurance 
company, and then by the town, it is 
held in the Pennsylvania case of Sha- 
piro v. Malarkey, 122 Atl. 341, will 
not suspend payment of rent by the 
lessee, where the lessor is not required 
by the terms of the lease to restore 
the building. 

A note on the acts of an insurance 
company or public authorities to pro- 
tect property after fire as constructive 
eviction of tenant accompanies this 
decision, in 29 A.L.R. 1358. 


— 


Landlord and tenant — _ letting 
building as nuisance — covenant of 
tenant to care for — effect. That a 
landlord letting a building with such 
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relation to the street that a nuisance 
will be created by the accumulation 
of ice on the sidewalk cannot relieve 
himself from liability for injuries 
caused by such nuisance, by a cove- 
nant in the lease requiring the tenant 
to care for the ice, is held in the New 
Hampshire case of Bixby v. Thurber, 
118 Atl. 99, which is accompanied, in 
29 A.L.R. 175, by a note on tenancy 
as relieving a landlord from liability 
for injury to a third person in the 
street due to snow or ice attributable 
to the condition of the leased premises. 


Landlord and tenant — option to 
purchase — termination. Termina- 
tion of a leasehold through re-entry 
by the lessor for breach of covenants 
as to repair of the leased property and 
nonincrease of fire risks is held to ter- 
minate an option to purchase con- 
tained in the lease, in the Massachu- 
setts case of London v. Tebo, 141 N. 
E. 234, annotated in 29 A.L.R. 1037, 
on re-entry by lessor as terminating 
lessee’s option to renew or purchase. 


Larceny — guilt of accomplice. 
One who joins with a thief and assists 
in the asportation and disposition of 
stolen property, knowing at the time 
he does so that the other acting with 
him is in the act of carrying away 
the property of another, is held to be 
equally guilty of the larceny, in Good 
v. State, — Okla. Crim. Rep. —, 207 
Pac. 565, annotated in 29 A.L.R. 1029. 


Malicious prosecution — institu- 
tion of involuntary bankruptcy pro- 
ceeding — right of action. That an 
action will lie in favor of one against 
whom an involuntary bankruptcy pro- 
ceeding was instituted, without prob- 
able cause and maliciously, was held 
in Sachs v. Weinstein by the appel- 
late division of the supreme court of 
New York (first department, March, 
1924), although there was neither 
seizure of assets nor arrest of the 
debtor. 


Master and servant — liability 
for securing discharge of servant. An 
indemnity insurer is held liable in 


damages in United States Fidelity & 
G. Co. v. Millonas, 206 Ala. 147, 89 
So. 732, to an employee whose dis- 
charge by his employer it forces by 
threats to cancel the insurance policy 
unless he is discharged, for the rea- 
son that he is prosecuting a claim for 
injuries, although the insurance con- 
tract gives the insurer a right to can- 
cel the policy. 

A note on liability in damages for 
inducing the discharge of an employee 
— this decision, in 29 A.L.R. 


Mines — severance of mineral 
rights. That the oil, gas, and miner- 
als underlying a tract of land may be 
severed by a reservation in a grant of 
the surface so as to create a right in 
perpetuity in the grantor is held in 
the Arkansas case of Bodcaw Lumber 
Co. v. Goode, 254 S. W. 345, annotated 
in 29 A.L.R. 578, on severance of title 
or rights to oil and gas in place, from 
title to surface. 


Monopoly — refusing to pe?mit at- 
tachment to patented article. Refusal 
of a manufacturer of automobiles to 
permit his agent to attach to his cars 
an attachment invented and manu- 
factured by a third person is held to 
give the latter no right of action, 
either at common law or under the 
Federal Anti-trust Act, in the South 
Carolina case of McMaster v. Ford 
a Co. 115 S. E. 244, 29 A.L.R. 

30. 


Mortgage — validity — satisfac- 
tion of fine. A mortgage executed at 
the suggestion of county officials, to 
the county, to secure the release from 
custody of one who has been convict- 
ed of a misdemeanor and who has not 
the money to pay the fine imposed, is 
held to be void, in the Oregon case of 
Kelley v. Tillamoak County, 215 Pac. 
176, where the statute provides im- 
prisonment upon nonpayment of the 
fine until the fine has been worked out. 

The validity of an obligation to pay 
or secure a fine or penalty is consid- 
ered in the note which folows this de- 
cision, in 29 A.L.R. 4. 


Is Your Library a Workshop or a Museum? 





oe 


I 
aut 
ing 
nal 
ing 
cen 
ord 
is | 
91 

ed 

pas 
wo! 


CASE AND COMMENT 87 


EEN ee 


Municipal corporation — charter 
authority. A city charter empower- 
ing the common council to pass ordi- 
nances for the purpose of protect- 
ing the health, property, lives, de- 
cency,*morality, cleanliness, and good 
order of the city and its inhabitants 
is held in State ex rel. Smith v. Wertz, 
91 W. Va. 622, 114 S. E. 242, annotat- 
ed in 29 A.L.R. 391, to authorize the 
passage of an ordinance prohibiting 
work and labor on the Sabbath day. 


Nuisance — continuing — en- 
croaching on air space. The uninten- 
tional encroachment of the wall of a 
building onto the air space above the 
adjoining lot because of the settling 
of the foundation is held to be a con- 
tinuing nuisance for which successive 
actions will lie, in the California case 
of Kafka v. Bozio, 218 Pac. 753, an- 
notated in 29 A.L.R. 833, on nuisance 
by encroachment of walls or other 
parts of a building on another’s land 
as permanent or continuing. 


Partnership — bankruptcy of — 
duty of copartner. Upon bankruptcy of 
one member of a partnership, the re- 
maining partner, it is held in the South 
Carolina case of Crews v. Sweet, 118 
S. E. 613, must collect the funds be- 
longing to the partnership business 
to pay the debts or reduce the indebt- 
edness as much as possible. 

The right of a solvent partner to 
close the firm business upon the bank- 
ruptcy or insolvency of his copartner 
is treated in the note appended to this 
case, in 29 A.L.R. 43. 


Rescission — false statement as to 
tax burden. That a contract to pur- 
chase real estate cannot be rescinded 
because of false statements of the 
vendor as to the amount of yearly 
taxes to which the property is sub- 
ject, since such information is a mat- 
ter of public record with notice of 
which the purchaser is charged, is 
held in Kalmans v. Powles, 121 Wash. 
ory 209 Pac. 5, annotated in 29 A.L.R. 

18. 


Sale — of ingredient of intozicat- 
ing liquor — recovery of price. The 
sale of a preparation or substance de- 
signed or intended to be used in the 
unlawful manufacture of intoxicating 
liquor, being violative of the Federal 
prohibition statute, the purchase 
price for such preparation or sub- 
stance is held not to be recoverable, 
in the West Virginia case of Three 
Star Food Products Corp. v. Ofsa, 119 
S. E. 859, annotated in 29 A.L.R. 1053. 


Sale — secondhand machinery — 
implied warranty. A sale by one 
farmer to another of a piece of second- 
hand machinery, is held to carry with 
it no warranty of quality or fitness 
for the purpose for which it was in- 
tended, in Durbin v. Denham, 106 Or. 
34, 210 Pac. 165, annotated in 29 
A.L.R. 1227, on implied warranty of 
quality, condition, or fitness on sale 
of secondhand article. 


Street railway — speed — ability 
to stop within lighted space. It is 
held to be negligence per: se, in the 
West Virginia case of Chambers v. 
Princeton Power Co. 117 S. E. 480, 
annotated in 29 A.L.R. 1041, for a 
street railway company to operate its 
cars over the streets of a municipality 
in the nighttime at a greater rate of 
speed than will enable the motorman 
in charge of the car to stop it within 
the distance covered by its own lights, 
to avoid collision with other vehicles 
on the track. 


Will — execution — name at be- 
ginning of instrument — sufficiency. 
A will is held to be properly signed if 
there is an intent on the part of testa- 
tor to adopt his name as written by 
him at the beginning of the will, or 
in the attestation clause, as his sig- 
nature to the will, in Re Norris, 221 
Mich. 430, 191 N. W. 238, which is 
accompanied in 29 A.L.R. 884, by a 
note on testator’s name in the body 
of the instrument as a sufficient sig- 
nature where the statute does not re- 
quire the will to be signed at the end. 


Is Your Library a Workshop or a Museum? 





88 CASE AND COMMENT 


EUR LL LLL RR SBE e EEN 


A.L.R. Annotations in Volume 29 Inchude Notes on 
the Following Subjects: 


Acknowledgment — Sufficiency of cer- 
tificate of acknowledgment. 29 A.L.R. 
919. 

Amusements — Duty and liability of 
owner or keeper of place of amusement 
respecting injuries to patrons. 29 A.L.R. 
29. 


Appeal — Reduction by appellate 
court of punishment imposed by trial 
court. 29 A.L.R. 313. 


Bank — Misnomer or abbreviation of 
name of intended payee as affecting lia- 
bility where check is paid or purchased 
upon forged indorsement. 29 A.L.R. 368. 


Bankruptcy — Set-off as between 
debts due from bankrupt and claim of 
trustee in bankruptcy arising from 
transaction after bankruptcy. 29 A.L.R. 
623. 

Carriers — Appropriation by carrier 
for its own use of coal or other com- 
—- shipped over its line. 29 A.L.R. 
1241, 


Constitutional law — Constitutional- 
ity of statute forbidding direction of ver- 
dict or nonsuit. 29 A.L.R. 1287. 

Contempt — Affidavit to disqualify 
judge as contempt. 29 A.L.R. 1273. 

Contract — Liability of labor organi- 
zation for inducing breach of contract to 
furnish or accept material. 29 A.L.R. 
562. 

Divorce — Jurisdiction on construc- 
tive or substituted service, in suit for 
divorce or alimony, to — property 
within state. 29 A.L.R. 1 


Easement — Liability = owner of 
flowage rights for draining off water to 
the damage of property overflowed. 29 
A.L.R. 1325. 

Eminent domain — Right of body 
having power of eminent domain to en- 
ter upon or explore land, before proceed- 
ings to acquire it. 29 A.L.R. 1409. 

Gas — Power of public service com- 
mission to increase franchise rates. 29 
A.L.R. 356. 

Gas — Liability of gas company for 
injury or damage by escaping gas. 29 
A.L.R. 1250. 

Highway — Indefiniteness of automo- 
bile speed regulations as affecting valid- 
ity. 29 A.L.R. 1066. 

Husband and wife — Extent and ef- 
fect of exception in married women’s 


acts as to = right by the curtesy. 
29 A.L.R. 

a a — Decline in market value 
of corporate stock or securities during 
injunction against their disposal as dam- 
ages recoverable for wrongful injunc- 
tion. 29 A.L.R. 727. 

Injunction — Validity and enforcea- 
bility of restrictive covenant in con- 
tracts of employment. 29 A.L.R. 1331. 

Insurance — Right of insurer to chal- 
lenge agent’s classification of risk. 29 
A.L.R. 99. 

Insurance — Rights and remedies un- 
der provision of benefit certificate that 
claims shall be addressed to the benev- 
olence of the order. 29 A.L.R. 250. 

Insurance — Guaranty fund as pre- 
venting forfeiture for nonpayment of 
ae or assessments. 29 A.L.R. 

Insurance — Attempt to board or 
alight from moving train, car, or locomo- 
tive, as within general provisions of ac- 
cident policy avoiding liability for policy- 
holder’s negligence or exposure to a 
vious danger. 29 A.L.R. 712. 

Insurance — Insanity as affecting op- 
tions under policy of life insurance. 29 
A.L.R. 1511. 

Insurance — Repudiation by mutual 
benefit society of obligation to pay old- 
age disability benefits. 29 A.L.R. 1542. 

Judicial sales — Effect of reversal or 
vacation of judgment on execution sale. 
29 A.L.R. 1071. 

Landlord and tenant — Effect of non- 
habitability of leased dwelling or apart- 
ment. 29 A.L.R. 52. 

Master and servant — Implied author- 
ity of servant or agent to bind employer 
for services of undertaker as other fu- 
neral expenses. 29 A.L 

Master and servant — Liability of em- 
peeee for injuries inflicted by automo- 

ile while bemg driven by or for sales- 
man or collector. 29 A.L.R. 470. 

Master and servant — Liability of em- 
ployer for acts or omissions of independ- 
ent contractor in respect of positive du- 
ties of former arising from or ara 
- sn relationships. 29 A.L.R. 


Master and servant — What em- 
ployees are engaged in interstate com- 
merce within the Federal Employers’ 
Liability Act. 29 A.L.R. 1207, 
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Mines — Reservation of vendor’s lien 
as preventing severance of estate in min- 
eral from estate in surface by deed oth- 
erwise having that effect. 29 A.L.R. 618. 


Monopoly — Validity, construction, 
and enforcement of “cold storage acts” 
and regulations. 29 A.L.R. 1442. 


Mortgage — Uniting interest of chat- 
tel mortgagor and mortgagee in same 
person as merger. 29 A.L.R. 702. 


Municipal corporations — Power of 
state to exact fee or require license for 
taking water from stream. 29 A.L.R. 
1478. 

Pleading — Effect of proving case not 
pleaded where amendment cannot be 
made. 29 A.L.R. 638. 

Sales — Acting on order for goods as 
an acceptance thereof. 29 A.L.R. 1352. 

Sales — Acceptance of instalment of 
goods as affecting buyer’s right to re- 
scind because of defects in that instal- 
ment. 29 A.L.R. 1517. 

Slander — Libel or slander of another 
employee, or former employee, as within 
scope of employee’s authority. 29 A.L.R. 
225. 


Taxes — Tax or fee on or in respect 
of Federal land Parra loans or securi- 
ties. 29 A.L.R. 

Taxes — Applicability of provision of 
income tax acts excluding from income 
subject to the tax the value of property 
acquired by gift, 7 devise, or de- 
scent. 29 A.L.R. 1552 

Trade acceptance — Rights and reme- 
dies of purchaser under seller’s agree- 
ment to assist him in reselling the goods. 
29 A.L.R. 666. 

Workmen’s compensation — Injury to 
local solicitor, collector, or outside sales- 
man as arising out of and in the course 
of the employment. 29 A.L.R. 120. 

Workmen’s compensation — Injury 
from imprudence in eating or drinking, 
or mistake as to substance taken, as aris- 
ing out of and in course of employment. 
29 A.L.R. 433. 

Workmen’s compensation — . Injury 
from assault. 29 A.L.R. 437. 

Workmen’s compensation — Survival 
of right to compensation under work- 
men’s compensation acts upon the death 
= oe — entitled to the award. 29 
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which have a peculiar meaning in the law. Also contains Latin 
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F THE law dictionaries in current use, some are combinations of the dic- 


tionary and of the encyclopedia. 


That is, they contain much historical and 


explanatory matter which is outside of the proper sphere of a dictionary 


and at the same time they are too brief in respect to their historical and ex- 
planatory data to be relied upon as exhaustive. Others of these dictionaries, 
while confined within proper dictionary limits, do not define a sufficient number 
of terms to be of practical use, the result being that one must often consult two 
or more of them in order to find any definition for an ordinary word or term. 

The main effort in this work has been directed at the omission of what- 
ever belongs exclusively in an encyclopedia and the inclusion of as many 
words, terms and phrases as possible which are peculiar to the law or which 
have meanings which are peculiar to the law. 


It is the hope of the writer that the profession will find in the book an 
accessible, convenient and helpful desk companion. 


-—from the preface by James A. Ballentine 
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Columbia’s New Dean 


The trustees of UVolumbia Univer- 
sity have appointed Huger W. Jervey 
(A. B., University of the South, 1899; 
A. M. 1900; LL. B., Columbia Univer- 
sity, 1913) to be Dean of the Faculty 
of Law in succession to Harlan F. 
Stone, new Attorney General of the 
United States, whose resignation as 
dean has been accepted. 

Professor Jervey was born at 
Charleston, South Carolina, in 1879. 
His family is, on both sides, of mixed 
Huguenot and English origin, its 
members having first settled in South 
Carolina in the seventeenth century. 
It is not without interest that one of 
his direct ancestors, Arthur Middle- 
ton, was a signer of the Declaration 
of Independence, and that two of his 
ancestors on the paternal side were 
officers of the Continental Army. Pro- 
fessor Jervey received his education 


first at the Charleston, South Carolina, 
High School, and later at Charleston 
College and at the University of the 
South, from which he was graduated 
with the degree of Bachelor of Arts 


in 1899. After a year of graduate 
study there, he received the degree 
of Master of Arts in 1900. For two 
years next following, he was a student 


of the Faculty of Law 


of Greek language, literature, and 
history under Professor Gildersleeve 
at the Johns Hopkins University. He 
then returned to the University of the 
South, where for six years, until 1909, 
he was Associate Professor and Pro- 
fessor of the Greek Language and 
Literature. In 1910, Professor Jer- 
vey entered the Columbia Law School, 
from which he was graduated with 
the degree of LL. B., three years later. 
For two years he was an editor of the 
Columbia Law Review. Since grad- 
uation from the law school he has 
practised law in the city of New York, 
being a member of the firm of Satter- 
lee, Canfield, & Stone, and therefore 
a partner of his predecessor in the 
deanship. 


As soon as possible after the out- 
break of the Great War, Professor 
Jervey joined the Officers’ Training 
Camp at Plattsburg. He saw active 
service in France in 1917-18, as 
Major attached to the General Staff 
Corps of the American Expeditionary 
Forces. He was cited by the Com- 
mander in Chief for distinguished 
services. 

Professor Jervey’s appointment has 
the unanimous approval of the Faculty 
of Law. He is not only a sound and 
experienced lawyer, but an admirable 
administrator and a real scholar. 


ALLL 


Construction of Uniform Statutes 


HE National Conference of Commis- 

sioners on Uniform State Laws has 
found that, after the uniform statutes 
recommended by it have been adopted in 
the several states, the cause of uniform- 
ity has been somewhat destroyed by a 
diversity of decisions. 

The aim of the Conference is to pro- 
mote a uniformity of construction as far 
as possible. To that end it is the hope 
of the Conference to secure from judges, 
reporters, and annotators references to 


the sections of the uniform law con- 
strued. 

It is thought that proper annotations 
of, and proper citations to, opinions of 
appellate courts construing sections of 
uniform acts, will aid the courts and 
the bar in ascertaining the decisions 
upon such sections, and therefore in 
promoting the attaining of uniformity 
of construction of and decision upon the 
uniform acts. 
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New Books and Recent Articles 


“Farsh FINANCIAL STATEMENTS AND 
REMEDIES OF DEFRAUDED CREDITORS.” 
By Arthur E. Fixel of the Detroit 
Bar. 1 volume. Price $5.00 delivered. 

; Ready for publication within a few 
jays. 


“THe LAW OF EVIDENCE IN CIVIL 
Cases.” By Burr W. Jones. 
3d edition. Revised and en- 
larged by William Carey Jones 
late Dean of the School of 
Jurisprudence, University of 
California. (Bancroft-Whitney 
Company, San Francisco) ... $10.00 


This work needs no introduction to 
the practising lawyer. For more than 
@ quarter of a century, in its various 
editions, it has served him admirably. 
It is a safe prediction that its latest 
appearance in an up-to-date form, both 
textual and typographical, will be as 
cordially received as were its predeces- 
sors. 


In 1896 Burr W. Jones, then Profes- 
sor of the Law of Evidence in the School 
of Law of the University of Wisconsin, 
brought out the Law of Evidence in 
Civil Cases. It met with immediate ap- 
proval. 


In 1908 a second edition of this “‘con- 
venient textbook for trial lawyers” was 
published. It has been so widely ac- 
claimed and has so met the need for a 
sound and thorough work of this char- 
acter, that twelve large printings were 
required to supply the demand. 

The preparation of the 3d edition was 
intrusted to William Carey Jones, for 
many years and until recently Dean of 
the School of Jurisprudence of the Uni- 
versity of California, eminently quali- 
fied by learning and scholarship for the 
important task. 

The revision has been so thorough 
that nearly 200 pages are added. The 
late authorities have been examined and 
such changes made as were necessary to 
bring the work up-to-date in every re- 
spect. 

The work abounds in references to 
annotations in the several series of an- 
notated reports, which contain, without 
doubt, the ablest and most exhaustive 
discussions of mooted questions of law 
to be found anywhere. 

The index—of highest importance in 
a work of this kind—has been entirely 


remade. It is full, and the points are 
so arranged that quick reference is al- 
ways easy and satisfactory. It is still 
the convenient textbook which its author 
originally designed. 


AMERICAN TRADEMARKS, TRADE- 
NAMES, COPYRIGHTS, AND PAT- 
ENTS IN CHINA. By Robert T. 
Bryan, Jr. (The Millard Pub- 
lishing Co., Shanghai) .....-+ $1.00 
postage paid. 

The commercial and industrial de- 
velopment of China makes the subjects 
treated by Mr. Bryan in his pamphlet 
of increasing importance to those inter- 
ested in the oriental trade. In bringing 
this material together, Mr. Bryan has 
performed a service of real value. 

There has been considerable imitation 
of products of American and British 
manufactures by persons seeking a quick 
route to fortune. In view of the doc- 
trine that the right of property in a 
trademark is not limited in its enjoy- 
ment by territorial bounds, foreign 
powers have, by treaty, stipulated with 
China for the protection of trademarks 
owned by their nationals. The Sino- 
American Treaty of 1908 requires regis- 
tration and provides thereupon for the 
issuance of proclamations, having the 
force of law, forbidding their infringe- 
ment by Chinese subjects. 

Tradenames are protected by an act 
of the Chinese Republic, which is appli- 
cable in favor of foreigners. 

The Sino-American Treaty protects 
American copyrights in the same way 
and manner as trademarks. This treaty 
further provides for the establishment 
of a Chinese Patent Office, and for the 
enactment of special laws protecting 
patents. This provision has not yet 
been complied with. 

Mr. Bryan has added appendices con- 
taining the Law of October 23, 1904, 
regulating the registration of trade- 
marks; the Trademark Law promulgated 
May 3, 1923, and the law regarding 
tradenames promulgated March 3, third 
year of the Republic. 

The status of the Trademark Law 
passed by the Chinese Parliament is not 
yet certain from the standpoint of rati- 
fication by the foreign treaty powers. 


In the Virginia Law Review for April, 
1924, there is an able article by George 
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Gordon Battle on “The Powers of a 
Municipality,” which deals with its right 
to spend its funds for the entertainment 
of distinguished visitors, for public cele- 
brations, for the erection of monuments, 
and for other like purposes. Cases on 
the subject are discussed. Mr. Battle 
states: “Our courts recognize that mu- 
nicipal governments, especially in our 
larger centers of population, must sup- 
ply to the people parks, playgrounds, 
recreational opportunities, public music, 
and other appropriate ceremonies and 
celebrations, if they desire to advance 
the happiness and prosperity of the 
people.” 


An interesting article on the Testi- 
mony of Drug Addicts, by Honorable 
George Rossman, was presented in the 
Oregon Law Review for February, 1924. 
Judge Rossman observes: “Those courts 
which have received evidence of the use 
of narcotic drugs by a witness, and of 
its harmful effect upon the testimonial 
capacity, have sought to avail themselves 
cf the progressive steps made by science 
and have applied it to the administration 
of justice. Having taken this 
progressive step, it would seem that evi- 
dence ought to be admissible, whether by 
cross-examination or otherwise, that the 
witness was under the influence of a 
drug when he gathered the information 
concerning which he is now testifying; 
provided this is followed by evidence 
showing the effect of the drug upon the 
witness’s capacity to receive reliable im- 
pressions. . . However, if the wit- 
ness is so far under the influence of the 
drug at the time when he comes to re- 
ceive his oath that it is apparent that 
he has no proper conception of the duties 
of a witness, he may be excluded alto- 
gether. 

“But those courts which do not be- 
lieve that the minds of the jurors could 
with profit be diverted from the main 
issue to this quest for information. con- 
cerning the reliability of a witness will, 
perhaps, exclude all of the evidence, ex- 
cept they may exclude the witness from 
the stand when it is apparent that he 
is unfit to take an oath.” 


The Priority of the United States in 
the Payment of Its Claims against a 
Bankrupt is the subject of a scholarly 
article by Ralph F. Colin in the Colum- 
bia Law Review for April, 1924. “It 
is now twenty-five years,” he states, 
“since the enactment of the existing 
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Bankruptcy Act, and over thirty-five 
thousand proceedings have been admin- 
istered under its jurisdiction in the 
Federal courts of the southern district 
of New York alone. Despite that fact 
there is still no authoritative interpreta- 
tion of § 64 of the act, which provides for 
priorities in payment. The immense 
amount of litigation in connection with 
tax matters, which the war and post- 
war problems have given rise to, has 
centered the controversies arising out of 
the interpretation of § 64 around the 
question of the relative degree of prior- 
ity to which the United States and state 
governments are entitled upon taxes and 
other obligations due them. . . . On 
this question, the cases are hopelessly 
irreconcilable.” 


Ablutions 


A Chicago husband is reported to 
have recently testified that his wife, 
from their wedding day until he left 
her eleven year’ later, never took a 
bath or washed her face. “Enough, 
enough!” his Honor exclaimed. “You 
have lawful ground for a divorce. 
Take it.” 

The reasons for the wife’s aversion 
to water do not appear. Perhaps she 
intuitively sensed the fact, disclosed 
by the report of an insurance com- 
pany, that bathtubs are more dan- 
gerous than airplanes in the ratio of 
60 to 1. The company states that 
only two claims, amounting to less 
than $80, were filed as a result of 
airplane accidents, while thirty-nine 
policyholders came to grief while step- 
ping into a bathtub, and were paid a 
total of $5,750. 


Five Dollars More for Talking 
Back. “You are fined $10 for con- 
tempt of court.” 

“l’m glad, judge, that this is not a 
higher court.” —Boston Transcript. 


Judgment Withheld. “Was your 
uncle’s mind vigorous and sane up to 
the very last?” 

One of the heirs: “That we don’t 
know as yet. The will will not be 
opened until to-morrow.” 

—Houston Post. 


Out of the 
Record 


The Lawyer’s Invocation to Spring 


Travels 


Whereas, on certain boughs and sprays 
Now divers birds are heard to sing, 
And sundry flowers their heads upraise, 

Hail to the coming on of spring! 


The songs of those said birds arouse 
The memory of our youthful hours, 
As green as those said sprays and boughs, 

As fresh and sweet as those said flowers. 


The birds aforesaid—happy pairs— 


Love, ’mid the aforesaid boughs, en- ° 


shrines 
In freehold nests; themselves, their heirs, 
Administrators, and assigns. 


Oh! busiest term of Cupid’s court, 
Where tenderest plaintiffs actions 
bring— 
Season of frolic and of sport, 
Hail, as aforesaid, coming spring! 
—H. = Brownell, in Minneapolis Jour- 
nal. 


Anibiguous. Cop: “This man is 
a lawyer by day and a burglar at 
night, yer Honor.” ~ : 

Justice: “Which was he arrested 
for?” —Judge. 


A Sympathetic Jury. Flubb: “Did 
the jury convict Dobbs for having 
hooch in his cellar?” 

Dubb: “No. After tasting some 
of the evidence they gave him a vote 
of sympathy!” —Chicago Journal. 


Did Enough. Just as the guards 
were leading his client away, the law- 
yer stopped and shook hands with the 
recent defendant. 

“I’m sorry I couldn’t do more for 
you, old man,” he apologized. 

“Don’t mention it, sir,” replied the 
prisoner politely. ‘“Ain’t five years 
enough?” —Lorrilard’s Magazine. 


Diplomacy in Spelling. Judge (ex- 
amining colored defendant): “What 
is your name?” 


(continued on page 95) 
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Negro: 
lumbus, suh.” 

Judge: “How do you spell it?” 

Negro: “What’s ’at?” 

Judge: “How do you spell your 
name?” 

Negro: 
tates it.” 


A Good Start. “Do you think the 
new sheriff can stop gambling in 
Crimson Gulch?” 

“Shouldn’t be surprised,” answered 
Cactus Joe. “First thing he did was 
to bet $500 he could.” 

—Washington Star. 


“T’se don’t spells it. I dic- 


No Other Lights Needed. The 
beautiful. motorist, stopped by the 
traffic cop on account of headlight 
trouble, turned her gaze full upon 
him. 

“Your ‘lamps’ are all right,” said 
the susceptible young officer. “Drive 
on!” —Boston Transcript. 


Pinched. “Jack was out yesterday 
developing the speed of his new car.” 

“How did it turn out?” 
“A case of arrested development.” 
—Boston Transcript. 


Exceeding the Speed Limit. The 
plaintiff, a Mexican, was talking as 
fast as his knowledge of English 
would permit. 

Suddenly he chanced to notice the 
court stenographer, and observed that 
the man was taking down everything 
he said. Whereupon he began to talk 
faster and faster. Finally he threw 
up his hands in despair and cried: 
“Don’t write so fast; I can’t keep up 
with you.” 


Joke on the Milker. There were 
two convicts, one in for stealing a 
watch, the other for stealing a cow. 
They disliked each other, and their 
conversation was full of innuendo. 

Thus, the man who had stolen the 
cow said to the man who had stolen 
the watch: 

“Jim, what time is it? 

“Milking time, Joe.” 

—Weekly Clarion. 
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Daniel 
Webster 


once said 


“No gentleman can 
think he has a com- 
plete library while he 
has not the judg- 
ments of the highest 
judicial tribunal in 
the country.”’ 


ed bee 


Ot course he would 
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Kindly Commissioner. Uncle Ike 
aspired to the elective office of justice 
of the peace in the “black bottom” 
part of town. One bar there was to 
his preferment—he could neither 
read nor write. His employer ad- 
vised him to go to the commissioner 
of elections and ask whether he was 
eligible. Ike went and returned. 

“What did he tell you, Ike?” in- 
quired his employer. 

“It’s all right, suh,” answered Ike. 
“Dat gennulman suttinly was kind to 
me, suh. He tole me I was illegible 
fo’ dat office, suh.” 


A Case in the Short Circuit Court. 
A chap was arrested for assault and 
battery and brought before the judge. 

Judge (to prisoner): “What is 
your name, your occupation, and what 
are you charged with?” 

Prisoner: “My name is Sparks, I 
am an electrician, and I am charged 
with battery.” 

Judge: “Officer, put this guy in a 
dry cell.” —The Inland Merchant. 


Give Her Time. Rastus: “Ah 
wants a divorce. Dat woman jes’ talk, 
talk, talk, night an’ day. Ah cain’t 
get no rest, and dat talk am drivin’ 
me crazy.” 

Young Lawyer: “What does she 
talk about?” 

Rastus: “She doan’ say.” —Life 


Exhausted His Vocabulary. Judge 
(to victim of holdup): “While you 
were being relieved of your valuables, 
did you call the police?” 

Victim: “Yes, your Honor, every- 
thing I could think of.” —ZJudge. 

Natural Supposition. Policeman: 
“When you brought the would-be 
suicide from the water, what did he 
do?” 

Rescuer: “As soon as I had turned 
my back he hung himself from a 
tree.” 

“But why didn’t you cut him 
down?” 

“IT thought he had hung himself up 
to dry.” —Kasper (Stockholm). 


Is Your Library a Workshop or a Museum? 
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Forms in Bankruptcy 


VOLUME 9 
Remington on Bankruptcy 


(Now in Press) 


Is the Only Complete Collection of 


Forms for All Jurisdictions 


The author's long and wide experience as ‘a 
Bankruptcy Specialist has enabled him to gather 
and set forth collections of forms adaptable for 
all states and jurisdictions. 

Remington on Bankruptcy 


Complete in 9 handy volumes. 


Kept up-to-date by an ingenious system of 
cumulative supplements. 


Only $40.00, including the first year’s supple- 
ment. The price will be advanced soon. 


Order To-day. 


The Lawyers Co-op. Publishing Co. 


Rochester, N. Y. 
New York Manila Shanghai 
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The U. S. Supreme Court 


The entire set of U. S. Reports, Law. ed. 
is being reprinted backward. Books 67- 
23 are ready for immediate delivery. The 
other books will follow rapidly. 


Thin Paper — Buckram Binding 


Rose’s Notes Bound In 


Especially attractive subscription terms. 


Send card inside back cover for complete 
information. No obligation, of course. 


| 
| The Lawyers Co-operative Publishing Company 


Rochester, New York 
New York 
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